
Page 1A2025Volume 2      Issue 4

WRITTEN BY
Staff Writer

A pair of federal bills moving through 
Congress—H.R. 3773 (the PROTECT 
Act) and companion S. 1967—would 

expand tribal criminal and civil jurisdiction 
over non‑tribal occupants and create 
new pathways for tribal courts to access 
communications, criminal enforcement, 
and firearms authority. Legal experts, tribal 
leaders, property owners, and civil‑liberties 
advocates warn the measures could produce 
sweeping, constitutionally fraught effects on 
search and seizure, due process, gun rights, and 
long‑standing Fourth and Sixth Amendment 
protections for residents who live on or near 
tribal lands.

This report catalogs the most serious 
constitutional exposures the bills would 
create, explains how they intersect with local 
regulatory actions such as Missoula County’s 
floodplain reclassifications and grant‑funded 
buyouts, and gives affected citizens practical 
next steps.

What the bills would do in practice

Treat tribal courts as “courts of competent 
jurisdiction” under the Stored Communications 
Act, widening tribal access to electronic 
communications and potentially easing the 
issuance of warrants or orders that reach 
non‑tribal persons.

Amend the Indian Civil Rights Act to confer 
tribal jurisdiction over controlled substances, 
related offenses, and firearms offenses involving 
non‑tribal residents in certain contexts.

Expand tribal authority in ways that can 
affect arrest, prosecution, detention, and 
civil‑regulatory outcomes for non‑tribal 
individuals on or near reservation lands.

Local opponents call this an unprecedented 
transfer of power that risks creating parallel 
systems of criminal enforcement and civil 
regulation with different standards, processes, 
and remedies.

Direct constitutional risks and how they would 
play out

Fourth Amendment erosion — unwarranted 
searches and broadened data access

Expanding tribal court authority under the 
Stored Communications Act risks enabling 
warrant or order requests that sweep up private 
communications without the traditional federal 
or state court oversight citizens expect.

Geofence warrants, cell‑site location orders, 
license‑plate readers, facial recognition 
and other modern surveillance tools can 
be accessed more easily if tribal courts gain 
comparable reach to federal courts, raising 
the prospect of location‑based or metadata 
surveillance of non‑tribal people without 
robust warrant safeguards.

Fifth Amendment takings and due process 
threats to property owners

Regulatory reclassifications (like expanded 
floodplains) combined with new local 
enforcement levers can deprive owners of 
economically viable use, triggering takings 
claims. When an owner’s land is suddenly 
regulated as undevelopable, or grants and 
buyouts are engineered using repurposed local 
funds, property rights can be extinguished in 
all but name.

If tribal or hybrid enforcement regimes apply 
different procedural protections, non‑tribal 
owners may be deprived of established state and 
federal due‑process procedures for contesting 
land‑use designations and enforcement actions.

Sixth Amendment and right to counsel 
complications

If non‑tribal defendants face tribal prosecutions 
without guaranteed parity of counsel, appeal 
routes, or adequate resources, their Sixth 
Amendment right to effective assistance and 
appeal could be compromised in practice even 
if not legally eliminated.

Local advocates worry tribal judicial systems 
are not uniformly resourced to protect 
non‑tribal defendants’ procedural rights.

Second Amendment impacts and ambiguous 
firearms regulation

Granting tribal jurisdiction over firearms 
offenses in mixed‑population areas creates legal 
uncertainty for non‑tribal residents who rely on 
state law protections; inconsistent enforcement 
could result in de facto restrictions on gun 
ownership or use in and around reservations.

Equal protection and selective enforcement 
dangers

Parallel jurisdictional regimes with differing 
priorities and enforcement practices open the 
door to unequal treatment of similarly situated 
people—exactly the kind of arbitrariness the 
Fourteenth Amendment forbids.

Privacy and commercial data vulnerabilities

Greater tribal access to communications, 
transactional, or location data—especially 
where tribal courts accept broader standards for 
compelled production—amplifies the risk that 
private information about non‑tribal residents 
will be swept into databases and predictive 
systems without traditional court scrutiny.

Real‑world examples and local context

Missoula County’s floodplain remapping and 
the “junk‑tax” buyout strategy show how 
technical rules, obscure funds, and grant 
programs can be combined to pressure private 
owners to sell—an example of regulatory 
mechanics that can be repurposed in different 
contexts if enforcement authority is expanded 
unevenly【no external citation】.

Opponents of federal rate changes to FEMA’s 
flood insurance (Risk Rating 2.0) have 
documented how opaque algorithms can 
produce dramatic premium spikes, accelerating 
property market collapse and creating fertile 
ground for low‑cost buyouts—an environment 
that makes regulatory takings and coerced sales 
more likely when local enforcement tools are 
broadened【no external citation】.

Local advocates and citizen groups have 
already pooled resources to litigate speculative 
elevations and takings claims; expanding 
tribal jurisdiction without guaranteeing 
parallel procedural protections would multiply 
the complexity and cost of legal defense for 
residents caught between regimes【no external 
citation】.

Voices from the debate

“Alone, one family can’t battle bureaucratic 
lawyers,” says CAER organizer Nicole Harris, 
urging collective action against speculative 
floodplain reclassifications and opaque grant 
engineering that devalues homes【no external 
citation】.

Jack Venrick, author of an opposition memo 
circulated to legislators, argues the PROTECT 
Act would impose new authorities that threaten 
non‑tribal civil liberties and legal protections 
on and near reservations, calling for rejection 
of the bills and broader review of federal tribal 
policy【no external citation】.

Legal hooks for challenges and litigation 
pathways

Regulatory takings claims under the 
Fifth Amendment (Lucas; Agins) where 
reclassification or enforcement deprives a 
landowner of economically viable use.

Due‑process challenges under the Fifth and 
Fourteenth Amendments where procedure or 
notice is inadequate and the affected individual 
lacks meaningful judicial review.

Fourth Amendment litigation to contest 
compelled production of communications 
or location data procured under broadened 
definitions of “competent jurisdiction.”

Equal‑protection suits where enforcement 
evidences discriminatory or arbitrary 
application against non‑tribal residents.

Civil‑rights claims under federal statutes where 
state actors coordinate with tribal or private 
entities to deprive citizens of rights without 
adequate remedy.

Practical litigation requires technical rebuttals 
to models (hydrology, LIDAR, insurance 
actuarial inputs), which increases costs and 
favors pooled citizen action or NGOs willing to 
bankroll test cases.

What affected residents should do now

Preserve contemporaneous records: archive 
FEMA FIRM maps, new county BFEs, elevation 
certificates, appraisals, permit notices, and any 
county communications.

File immediate FOIA/Public Records requests 
for BFE methodologies, LIDAR inputs, grant 
applications, and county legal opinions.

Join collective legal pooling efforts 
(CAER‑style) to share costs for hydrology, 
elevation, and constitutional litigation.

Demand legislative fixes: require that any 
expansion of tribal jurisdiction over non‑tribal 
persons include explicit procedural protections 
and appeal rights equivalent to state and federal 
guarantees; prohibit repurposing of restricted 
local funds to mask buyout financing; require 
public disclosure of algorithmic models and 
actuarial inputs used to reclassify risk.

Contact federal and state representatives to 
register objections to H.R. 3773 and S. 1967 and 
insist on thorough, bipartisan hearings with 
legal experts and affected residents given the 
constitutional stakes.

Why this matters beyond one county or one bill

When black‑box modeling and repurposed 
funding streams are combined with expanded, 
overlapping enforcement authority, private 
property rights, due process, privacy, and the 
protections of search and seizure doctrine 
become far harder to defend. The same 
technical opacity that makes data‑driven 
surveillance attractive to government 
actors also makes regulatory reclassification 
administratively cheap and politically 
low‑risk—until rights are lost and remedies are 
too late.

If Congress moves forward with jurisdictional 
expansions without ironclad protections—
warrant standards, counsel guarantees, 
transparent procedures, and judicial review—
the result will be a patchwork of accountability 
gaps that can be exploited by overreaching 
agencies, under‑resourced courts, or 
opportunistic developers.

Bottom line

H.R. 3773 and S. 1967 raise serious 
constitutional questions that deserve full, public 
scrutiny. They intersect with local trends—
opaque flood modeling, repurposed local 
taxes for buyouts, and proprietary insurance 
algorithms—that already put property and 
civil liberties at risk. Legislators and citizens 
should insist on transparency, procedural 
parity, and legal safeguards before altering the 
jurisdictional landscape in ways that could 
erode fundamental protections guaranteed by 
the Constitution.

For immediate help: preserve records, file 
public‑records requests, join pooled legal 
defense efforts, and contact your representatives 
demanding hearings and statutory safeguards 
to protect search and seizure rights, due 
process, property rights, and equal protection 
for all citizens, tribal and non‑tribal alike.  
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